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Claire Menzies 
Clerk to the Equalities and Human Rights Committee 
The Scottish Parliament 

Holyrood 
Edinburgh         20th November 2020 
 
 
 
 
Dear Claire, 
 
United Nations Convention on the Rights of the Child (Incorporation) 
(Scotland) Bill 
 
In your email dated 12th November 2020 you asked me to comment in particular on 
two matters.  There is a third matter that I wish also to raise. 
 

1. Striking Down Future Legislation 
I have been asked whether I accept the Scottish Government’s view that strike down 
powers for future primary legislation are not within the legislative competence of the 
Scottish Parliament, leading to the position adopted by the Bill that the court may 
make strike down declarators for existing legislation but may only make 
incompatibility declarators for future legislation. 
 
I find the Scottish Government’s view (gleaned from para 138 of the Policy 
Memorandum), that conferring a power on the courts to strike down future primary 
legislation would be the Parliament imposing a limitation on its own powers, and that 
it is not within its legislative competence to do so, unpersuasive.  The Scottish 
Parliament’s powers are, of course, limited (primarily by the terms of the Scotland 
Acts) and there is no doubt that an Act of the Scottish Parliament alone would be 
unable to increase its own powers.  But a self-imposed constraint on its powers 
seems to me to be a quite different thing.  A Parliament of unlimited sovereignty, 
such as the UK Parliament at Westminster cannot (at least in constitutional theory) 
limit its own right to make legislation in the future in whatever terms it wishes, but the 
Scottish Parliament is in a very different position.  It has limits imposed on it 
externally (by the UK Parliament) and the very concept of limited powers is inherent 
in its design.   
 
It seems to me that a better approach to the new strike-down power would be to 
permit this for existing and for future legislation, but allow the Scottish Parliament to 
suspend the strike-down power in relation to future Acts that it decides ought not to 
be subject to this power.  In other words, the Scottish Parliament ought to retain all 
the legislative powers it currently has, but if it wishes to exercise them in a manner 
that may be challenged in court the Parliament should have the power (if it wishes) 
explicitly to exclude that power in individual cases.  The Parliament would then be 
forced to be honest about its desire to legislate in a manner that was inconsistent 
with the UNCRC, and protect itself from challenge with specific legislative provision 
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in the new legislation.  If it passes legislation without intent to breach the UNCRC, 
but it does so, then strike does is an appropriate remedy. 
 
Also, given that the strike-down power for existing legislation is to apply to Acts of 
the Scottish Parliament and Acts of the UK Parliament, the fear of changing the 
power of the Scottish Parliament does not explain withholding the strike-down power 
from future Acts of the UK Parliament, and the Policy Memorandum fails to provide 
any reason why the Scottish Courts should have the power to strike down existing 
but not future Acts of the UK Parliament. 
 
In sum, I should prefer an approach that allowed the court to make one form of 
declarator: a strike down declarator on the ground that the provision at issue was 
incompatible with the UNCRC, for both existing and future primary legislation.  The 
fears expressed in the Policy Memorandum can, I think, be dealt with in the way 
specified above. 
 
 

2. Scottish Ministers’ Duty to Report on Declarators 
The second issue I was requested to comment on is whether section 23, concerning 
the duty of Scottish Ministers to make a report within six months of a strike down or 
incompatibility declarator is robust enough in policy terms. 
 
In my view, the reporting duty in section 23 achieves the policy objective 
satisfactorily.  The alternatives would be to make it less onerous (which I would not 
support) or making it more onerous (by requiring the Scottish Government to 
introduce amending legislation to remove the incompatibility).  I would never support 
requiring a Government to introduce legislation.  I much prefer a duty on it to give 
consideration to the matter and, if it decides not to introduce legislation, to have a 
duty to explain to the Parliament why it takes that view.  If the Parliament is 
unpersuaded by the Scottish Government’s explanation then there are various 
options for the introduction of amending legislation.  But governments should never 
be placed in a position in which it is obliged to introduce legislation which it does not, 
itself, support.  It is to be remembered that the amending legislation would still 
require to pass and it would bring parliamentary proceedings into disrepute if any 
government introduced legislation which it indicated it hoped would not pass. 
 

3. Age of Convention Applicability 
There is one other matter that I have strong views upon but which I was not asked 
about when I gave evidence to the Committee on 12th November 2020, and that 
concerns the age at which the Convention Rights apply.  The Convention itself 
provides that “For the purposes of the present Convention, a child means every 
human being below the age of 18 years unless under the law applicable to the child, 
majority is attained earlier”.  In the Schedule to the Bill the italicised words do not 
appear. 
 
While I agree wholeheartedly that a person between the age of 16 and 18 has a right 
to guidance and support, I very much disagree with the notion that such a person 
should be characterised as a “child”.  Scots law has traditionally made a distinction 
between “children” and “young persons” (or, now, young people).  We see this in 
various pieces of legislation, and in the very title of Scotland’s Commissioner for 



3 
 

Children and Young People.  (Originally, the difference was between school-age 
people, who were “children” and those above the age of compulsory schooling but 
before the age of majority, who were “young people”).  We do not follow the English 
approach of regarding “infancy” (the old word) as lasting with little modification until 
“majority” (previously 21 and now, apparently, 18). 
 
The problem I have with this is that regarding young adults as children has an 
infantilising effect.  We ought not to conceive the 16 or 17 year old as a child, 
because doing so limits their rights of action by requiring, or at least allowing, other 
people to take decisions on their behalves.  “The best interests of the child shall be a 
primary consideration”, says Article 3, included in the Schedule to the Bill.  This is a 
fine principle for children who are children and unable, therefore, to be trusted to 
make their own decisions.  Someone does so on their behalf, and the basis of that 
decision should indeed be their best interests – as determined by that other person. 
 
Scots law has long given the 16 and 17 year old rights that other legal systems deny 
them, such as the right to determine without qualification their own medical 
treatment, the right to determine their own residence, the right to make wills, the right 
to withhold consent to their own adoption, the right to marry and enter civil 
partnership, or to have sex.  If any of the decisions they make are foolish, in the eyes 
of others, then that is to be accepted as a consequence of freedom from the 
constraint of childhood.  Young people should be offered guidance and support, and 
have a right to expect or demand that.  But to say that young people should be 
subject to other people’s judgment of what is in their best interests is to limit rather 
than to extend their rights.  In my view the Convention should be about freedoms 
and protections for children under 16, but only freedoms for young persons above 16 
and below 18. 
 
I emphasise – it is right and proper that people over 16, who have not yet fully 
developed into mature adults, have a right to support and guidance, and Scots law 
does this in many ways (for example in the requirement to provide practical help to 
young people leaving care, until they are 21).  But the purpose of support is to 
enhance the freedom of action of the young person.  Guidance is placing the young 
person in full possession of the facts, which they themselves can then use to make 
their own decisions.  Calling them “children” and allowing others to determine their 
best interests (and impose their views) is infantilising and a reduction of freedom of 
action. 
 
The Convention itself (not as worded in the Schedule to the Bill) contemplates that in 
some legal systems the age of 18 as its limit will be reduced because “the age of 
majority” comes earlier.  It would be a mistake to read the words “age of majority” as 
carrying in this international convention the technical meaning that it was given by 
Westminster in the Age of Majority (Scotland) Act 1969.  That Act has virtually no 
effect – other than to set the age at which a person may vote at Westminster 
elections.  “Age of majority” in the Convention is better understood to be the age at 
which a young person legally escapes the constraints of childhood, and in Scotland 
that is 16. 
 
I would not go as far as removing the 16 and 17 year old entirely from the scope of 
the Convention.  However, I do recommend that a provision be added to the Bill to 
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say that its provisions are to have no constraining effect on any person aged above 
16 years: this would allow the support and guidance provisions in the Convention to 
apply to all below the age of 18, while ensuring that “direction” provisions (which 
include power to force young people to comply with other people’s judgments) do not 
apply to them.  “Direction” provisions include those in Article 5 and especially Article 
14, which requires States to protect the rights of the parents to provide direction.  
(And it is worth noting that Article 14 is inconsistent with existing Scots law.  The duty 
(responsibility) of a parent to provide “direction” and “guidance” is contained in s. 
1(1)(b) of the Children (Scotland) Act 1995, while s. 1(2) provides that a “child” is a 
person under 16 for the purposes of “direction” – and indeed most other duties in the 
1995 Act – but is a person under 18 for, and for nothing more than, “guidance”.  I 
support the strike-down provisions but the possibility of striking down s. 1(2) and 
thereby limiting the freedom of action of 16 and 17 year olds is a perfect illustration 
of the infantilising effect of Article 1). 
 
 
 

 
 
 
 
Professor Kenneth McK Norrie, LLB, DLP, PhD, FRSE 
Law School 
University of Strathclyde 


